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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code as anended and as in effect for
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the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned deficiencies of $30,509 for 2003 and
$14,056 for 2004 in petitioners’ inconme taxes and that
petitioners are |liable for accuracy-rel ated penalties under
section 6662(a) of $6,101.80 for 2003 and $2,811.20 for 2004.

Respondent concedes that petitioners are entitled to deduct:
(a) On Schedule C, Profit or Loss From Business, adverti sing
expenses of $17,175 for 2003 and $19,540 for 2004, utility
expenses of $2,197 for 2004, and depreciation of $857 for
petitioners’ trailer for 2004; and (b) on Schedule A Item zed
Deductions, expenses for taxes and |icenses of $3,400 for 2003
and nortgage interest of $15,852 for 2003 and $15, 803 for 2004.

Petitioners concede that they should have item zed their
deductions for 2003 and 2004 on Schedule A and that they are not
entitled to deduct on Schedule C for 2003 $3,400 of expenses for
taxes and |icenses and $15,852 of nortgage interest. Petitioners
concede that the deductions on their 2004 Schedule C for
“Interest-other” and fees for | egal and professional services are
not al | owabl e.

Petitioners offered at trial no evidence or argument with
respect to car and truck expenses for 2003 and 2004, expenses for
comm ssions and fees for 2003, travel expenses for 2004, an

al l onance for depletion or depreciation of petitioners’ truck for
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2003, and supplies expenses for 2003 and 2004. Thus, petitioners

have conceded these issues. See, e.g., Bradley v. Conmm ssioner,

100 T.C. 367, 370 (1993); Sundstrand Corp. and Subs. v.

Conmm ssioner, 96 T.C. 226, 344 (1991).

After the concessions of the parties, the issues for
deci sion are whether petitioners: (a) Had unreported gross
recei pts or sales for 2003, and (b) are |liable for the accuracy-
rel ated penalties under section 6662(a) for 2003 and 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and exhibits received in evidence are
i ncorporated herein by reference. At the tinme the petition was
filed, petitioners resided in California.

During 2003 and 2004 Attila Kosa (petitioner) was self-
enpl oyed as a tow truck driver. Petitioner operated his tow ng
busi ness under the nane “Anytinme Tow ng”.

During 2003 petitioners maintained three bank accounts at
Bank of Anerica: A personal checking account in the nane of
Attila Kosa, a business checking account in the nanmes of Attila
Kosa and Anytinme Towi ng (this account was closed on Septenber 18,
2003), and a busi ness checking account in the nanmes of Attila
Kosa and Anytinme Tow ng.

During the exam nation of petitioners’ returns, respondent

performed a bank deposits analysis to determne that petitioners
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had received in 2003 gross receipts of $51,288 that they had
failed to report on their Federal incone tax return.
Petitioner’s sister reported total inconme of $17,183 for
2003.

Di scussi on

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer has the burden
of proving that those determ nations are erroneous. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). 1In sone

cases the burden of proof with respect to relevant factual issues
may shift to the Conmm ssioner under section 7491(a). Petitioners
did not present evidence or argunent that they satisfied the
requi renents of section 7491(a). Therefore, the burden of proof
does not shift to respondent.

Unreported Schedule C Gross Receipts

Section 6001 requires a taxpayer to maintain sufficient
records to allow the determ nation of the taxpayer’s correct tax

liability. Petzoldt v. Conmm ssioner, 92 T.C. 661, 686 (1989).

|f a taxpayer fails to nmaintain or does not produce adequate
books and records, the Conm ssioner is authorized to reconstruct

t he taxpayer’s incone. Sec. 446(b); Petzoldt v. Conm ssioner,

supra at 686-687. Indirect nethods may be used for this purpose.

Holland v. United States, 348 U. S. 121 (1954). The

Comm ssioner’ s reconstruction need only be reasonable in the
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light of all the surrounding facts and circunstances. Petzol dt

v. Conm ssioner, supra at 687; G ddio v. Conmni ssioner, 54 T.C

1530, 1533 (1970).

The record is inconplete on the issue, but petitioners
provi ded no evidence or argunent at trial that they had adequate
books and records to account for the gross receipts fromtheir
tow ng business. During the exam nation Revenue Agent Matthew
Brown (Agent Brown) issued six Fornms 4564, |nformation Docunent
Request, requesting docunentation relating to their Schedul es C.
The Court, therefore, finds that it was reasonable for Agent
Brown to use an indirect nethod, the bank deposits nethod, to
reconstruct petitioners’ gross receipts for 2003.

Bank deposits constitute prim facie evidence of incone.

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986). The bank

deposits nmethod of determ ning i ncone assunes that all the noney
deposited into a taxpayer’s bank accounts during a specific

period constitutes inconme. Price v. United States, 335 F.2d 671

677 (5th Cr. 1964). The Conm ssioner, however, nust take into
account any nont axabl e source or deducti bl e expense of which he
has knowl edge. 1d. The nethod enployed is not invalidated even
if the calculations of the Comm ssioner are not conpletely

correct. D Leo v. Conmm ssioner, 96 T.C. 858, 868 (1991), affd.

959 F.2d 16 (2d Cr. 1992).
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Agent Brown’s “Gross Bank Deposit Summary” for 2003 conputed
total bank deposits into the three accounts of $119, 100.80, |ess
reported cash sources of $67,813, yielding unreported incone of
$51,287.80. In his analysis of the accounts, Agent Brown
identified and elimnated fromtotal deposits itens identified as
nont axabl e such as interaccount transfers, credit card check
deposits, and deposits of cash wedding gifts and returned checks.

The nonth before trial petitioners’ case was transferred to
Revenue Agent John Swan (Agent Swan). He reviewed the bank
deposits anal ysis prepared by Agent Brown. He revi ewed Agent
Brown’ s wor kpapers; Agent Swan exam ned the bank statenents,
conpared themw th the analysis, and verified the totals.

After review ng Agent Brown’ s anal ysis, Agent Swan prepared
hi s own bank deposits analysis of petitioners’ 2003 gross
recei pts. He cane to the sanme conclusion as Agent Brown with
respect to total deposits but reached a different conclusion as
to the anount of unreported incone. Agent Swan found additi onal
nont axabl e anmbunts and transfers that decreased the net taxable
deposits. H's conputation of total taxable net deposits was
$117,796. But Agent Swan al so added petitioner’s undeposited
payrol|l checks to the taxable net deposits to determ ne the total
t axabl e deposits and wages of $120,609. After subtracting from
the total taxable deposits and wages of $120,609 the $67, 813

total of reported gross receipts and net wages, Agent Swan
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determ ned that petitioners had unexpl ai ned bank deposits of
$52, 796.

Petitioner explained to Agent Brown during the exam nation
that several |arge cash deposits to his personal checking account
during the nonths of April and May 2003 consisted of funds |ent
to himby his sister to hel p himmke a downpaynent on a new
home. He alleged that $28,500 was deposited in different anmounts
at different tinmes to his personal account. Petitioner provided
Agent Brown with a letter said to be fromhis sister stating that
she had made the |l oan, but the letter did not contain any contact
information for his sister.

Petitioner testified at trial that the large April and My
2003 cash deposits consisted of gifts and | oans of noney from
friends in “ny country”, Romania, in 2002. The gifts and | oans
total ed $9, 700, he said, and the remai nder was the $28, 500 | ent
to himby his sister. According to petitioner’s testinony, he
deposited the loan funds “right away”. Petitioner testified that
his sister was unable to appear in Court to testify concerning
the | oan because “She’s working. She couldn’t be here. She had
sonet hing very inportant.”

Respondent provided evidence to show that petitioner’s
sister reported gross inconme for 2003 of $17,183. W thout having
the benefit of petitioner’'s sister’s testinony or other evidence,

the Court concludes that his sister was unable to |l end him
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$28,500 in 2003. Further, an exam nation of petitioner’s
personal checking account statenents failed to reveal any single
deposit of $28,500. There was a cash deposit of $9, 700 on March
25, 2003, but petitioner failed to explain why he would have

wai ted until March 2003 to deposit gifts and | oans of noney from
friends in Romania in 2002. On the basis of petitioner’s
statements Agent Swan treated cashier’s checks totaling $4, 500
deposited in May 2003 as |oans frompetitioner’s sister.

The Court finds that petitioners have not shown that
respondent’s determ nation that they had unreported incone for
2003 is incorrect. Respondent’s determination on this issue is
t her ef ore sust ai ned.

Section 6662(a) Accuracy-Rel ated Penalty

Section 7491(c) inposes on the Conmm ssioner the burden of
production in any Court proceeding with respect to the liability
of any individual for penalties and additions to tax. Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001); Trowbridge V.

Comm ssioner, T.C Meno. 2003-164, affd. 378 F.3d 432 (5th Gr

2004). In order to neet the burden of production under section
7491(c), the Conmm ssioner need only nake a prinma facie case that
i nposition of the penalty or addition to tax is appropriate.

Hi gbee v. Commi ssi oner, supra at 446.

Respondent determ ned that petitioners are liable for the

accuracy-rel ated penal ties under section 6662(a) for 2003 and
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2004 because of negligence or a substantial understatenent of
t ax.

Section 6662(a) inposes a 20-percent penalty on the portion
of an underpaynent attributable to any one of various factors,

i ncl udi ng negligence or disregard of rules or regulations and a
substanti al understatenent of incone tax. See sec. 6662(b) (1)
and (2). “Negligence” includes any failure to make a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code, including any failure to keep adequate books and records or
to substantiate itens properly. See sec. 6662(c); sec.
1.6662-3(b) (1), Inconme Tax Regs.

A “substantial understatenent” includes an understatenent of
tax that exceeds the greater of 10 percent of the tax required to
be shown on the return or $5,000. See sec. 6662(d); sec.
1.6662-4(b), Inconme Tax Regs.

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if it
is shown that there was reasonabl e cause for the taxpayer’s
position and that the taxpayer acted in good faith with respect
to that portion. The determ nation of whether a taxpayer acted
wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and

circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The nost
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inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability for the year. |1d.

Petitioners had a substantial understatenent of inconme tax
for 2003 since the understatenent anobunt exceeded the greater of
10 percent of the tax required to be shown on the return or
$5,000. The Court concludes that respondent has produced
sufficient evidence to show that the accuracy-related penalty
under section 6662(a) is appropriate for 2003 because of a
substantial understatenent. Taking into consideration the
concessi ons by respondent, it does not appear that there is a
substantial understatenent of incone tax for 2004.

Petitioners, however, failed to provide substantiation for
deductions for “Interest-other” for 2004, fees for |egal and
pr of essi onal services for 2004, car and truck expenses for 2003
and 2004, expenses for conm ssions and fees for 2003, travel
expenses for 2004, an all owance for depletion or depreciation of
petitioners’ truck for 2003, and supplies expenses for 2003 and
2004. Petitioners also failed to show that their failure to
report as incone the unexpl ai ned bank deposits in 2003 neets the

standard of reasonabl e cause and good faith. Respondent’s
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determ nation of accuracy-rel ated penalties under section 6662(a)
is sustained for 2003 and 2004 because of negligence.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




